
 

Jared I. Kagan is a counsel in Debevoise & Plimpton’s Intellectual Property Group and one of the 

group’s leading advertising lawyers. He is the current co-editor of the treatise The Law of 

Advertising, Marketing, and Promotion, and his practice includes litigation and counseling on 

advertising, trademark, copyright, right of publicity and defamation matters, and he has litigated 

cases in state and federal courts before the Trademark Trial and Appeal Board and before the 

National Advertising Division of the BBB National Programs.  

His recent representations include a victory before the U.S. Supreme Court in USPTO v. 

Booking.com B.V., defending H&R Block on a motion for a preliminary injunction seeking to enjoin 

allegedly false advertising, winning two successful motions to dismiss in a false advertising class 

action lawsuit in Florida on behalf of Trajector Medical, defeating a preliminary injunction motion 

for Grubhub (despite the magistrate judge’s recommendation that the motion be granted), and 

obtaining a preliminary injunction for SocioMX against Socios.com. In 2024, he notched major 

trial wins for Casa Azul in a trial in Houston and for Snap in a trial in California; he also played a 

key role in a recent 10th Circuit win for Bank of America.  

The Legal 500 US (2024), which has described him as “outstanding,” recognizes Mr. Kagan for his 

trademark litigation work and names him as a “Rising Star” for advertising litigation. He is also 

ranked as an “Up and Coming” attorney in Chambers USA (2025). The World Trademark Review 

1000 (2025) ranks him in the bronze band, noting Mr. Kagan’s “excellent legal abilities and knack 

for market surveys and experts.” Mr. Kagan also has been recognized by clients for his “wise 

counsel and guidance” on trademark issues and for being “unflappable” in court. 
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Suzanne M. Hengl  

 

PARTNER 

30 Rockefeller Plaza 

New York, New York 10112-4498 

United States of America 

+1.212.408.2522 

+1.212.259.2522 fax 

suzanne.hengl@BakerBotts.com 

EDUCATION AND HONORS 

J.D., Fordham University School of Law, 

2006 

Member, Fordham Law Review 

Order of the Coif 

Archibald R. Murray Public Service Award 

magna cum laude 

 

B.A., English, University of Virginia, 2000 

Phi Beta Kappa 

Golden Key National Honor Society 

with honors  

 

Recognized in the WTR 1000-The World's 

Leading Trademark Professionals, 2017-

2024 

Suzi is a hands-on practitioner who partners with clients to secure, 

protect, promote, and defend their brands and creative works from 

creation through litigation. Her practice focuses on trademark, 

advertising and copyright litigation, prosecution, and counseling, and 

also encompasses diligence investigations, drafting and negotiation of 

IP and marketing agreements, advertising claims review, and counseling 

concerning promotions. Suzi represents clients in trademark, copyright 

and advertising litigation in federal courts and before the Trademark 

Trial and Appeal Board and the National Advertising Division. 

Suzi has represented clients in a number of different industries 

including computer and consumer electronics, retail, apparel, 

telecommunications, energy, financial services, entertainment, food and 

beverage, leisure and hospitality, food packaging, facilities management 

and architectural products. 

Suzi is committed to her clients and to the community in which she 

works and lives. She is the Chair of the New York office’s Pro Bono 

Committee and has sat on the Steering Committee for the firms’ 

strategic collaboration with Official Black Wall Street (OBWS), an 

organization with a membership of more than 5,500 Black-owned 

businesses globally. 

Suzi has been recognized in WTR 1000-The World’s Leading Trademark 

Professionals, 2017-2024, The Legal 500, 2022-2023, and has been 

named a "New York Super Lawyer-Rising Star" (Thomson Reuters), 

2014-2017. She was also a recipient of Her Justice’s 2014 Commitment 

to Justice Award. 

EXPERIENCE  

• Managing international and domestic trademark portfolios of 

corporate entities in the food and beverage, medical products, 

consumer electronics, food packaging, facilities management, and 

architectural products industries, among others. 

 Suzanne M. Hengl 
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Recognized as a New York Super Lawyer-

Rising Star (Thomson Reuters), 2014-

2017 

Recipient of Her Justice's 2014 

Commitment to Justice Award for 

"Outstanding Legal Team" 

COURT ADMISSIONS & 

AFFILIATIONS 

New York State Bar 

United States District Courts for the 

Southern and Eastern Districts of New 

York 

International Trademark Association, 

Member, Brands and Sustainability 

Committee 

New York Intellectual Property Law 

Association, Trademark Committee, 

Former Member 

 

• Drafting and negotiating licensing agreements, cross-marketing and 

promotional content agreements, releases, sponsorship agreements, 

and influencer agreements. 

• Providing day-to-day counseling to international beverage 

manufacturer concerning claim substantiation and social media 

practices to ensure compliance with applicable rules and regulations. 

• Conducting advertising review and clearance for nationwide clothing 

retailer for all advertising and promotional campaigns, including 

review of pricing claims, endorsements and testimonials, contests 

and sweepstakes, and cause-related marketing efforts. 

• Representing photographic products company in gray market goods 

litigation brought against multiple defendants, several of whom 

entered consent judgments. The case as to the remaining 

defendants settled favorably prior to trial. 

• Defending premier provider of computer technology and related 

services in litigation involving claims of trademark infringement, 

unfair competition and dilution. On the eve of trial, the case was 

dismissed with prejudice. 

• Representing advertising and digital media agency in trademark 

infringement action against content management company.  Case 

settled after the close of discovery on favorable terms to the client. 

• Defending manufacturer of dance apparel in case alleging trade 

dress infringement, design patent infringement, unfair competition 

and misappropriation regarding certain shoe designs. The case was 

dismissed after reaching favorable settlement terms. 

• Representing photographic products company in gray market goods 

litigation brought against multiple defendants, several of whom 

entered consent judgments. The case as to the remaining 

defendants settled favorably prior to trial. 
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• Defending leading food and beverage company in trade dress and 

design patent infringement litigation, a favorable settlement was 

granted. 

• Defending big box retailer in trademark infringement, unfair 

competition and dilution litigation concerning footwear designs, a 

favorable settlement was granted. 

• Representing premier provider of computer technology and related 

services in litigation involving claims of trademark infringement, 

unfair competition, dilution, copyright infringement and fraud 

against multiple defendants. The case settled favorably before trial. 

PUBLICATIONS, SPEECHES, AND PRESENTATIONS 

• Intellectual Property Report, August 2023 

• U.S. Copyright Office Provides Guidance on Protecting AI-Created 

Works, Intellectual Property Update, March 2023 

• TechGC Global Summit 2021, November 2021 

• End of an Era of 'No Consequences' for 'Made in USA' Fraudsters, as 

New FTC Labelling Rule Comes into Effect, Intellectual Property 

Report, August 2021 

 

 

 



 

  

 

 
 
Zheng Wang, Esq. 
BBB National Programs 
New York, NY   
 
Zheng Wang is an attorney with BBB National Programs’ National Advertising Division. He 
joined the organization in 2020 and in his role, Mr. Wang resolves disputes over the truthfulness 
and accuracy of national advertising campaigns, writing and publishing detailed decisions that 
provide guidance and critical insights to the advertising industry. Prior to joining BBB National 
Programs, Mr. Wang worked at Debevoise & Plimpton LLP, where he focused on trademark and 
advertising litigation. He earned his BA from Johns Hopkins University and his JD from the 
University of Chicago Law School.  
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What is the NAD? 

• The National Advertising Division (NAD) of the BBB National Programs is an investigatory, 
self-regulatory agency overseeing the truthfulness and accuracy of national advertising. 

• Mission: “Expand the universe of advertising claims that are reviewed for truth and 
transparency and provide guidance for future advertising.” 

• Key functions: 

• Cost-effective, voluntary alternative to litigation 

• Build consumer trust in advertising 

• Support competition in the marketplace 



Who can bring a claim? 

Companies

Consumers

Non-governmental organizations

NAD



What claims can be raised? 

• “National Advertisement”

• “any paid commercial message, in any medium (including 
labeling), if it has the purpose of inducing a sale or other 
commercial transaction or persuading the audience of the 
value or usefulness of a company, product or service”

• Examples: 

• Comparative Performance 

• False/Misleading Advertising

• Product Description

• Ingredient Content



PROCESSES & PROCEDURES
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NAD Lifecycle
1. 

Complaint

2. Opening Letter 
from NAD

3. Briefing

4. Party 
Meetings

5. NAD 
Decision

6. Appeal 
to NARB

7. FTC Referral 



The NAD Review Process: Initiation 

• Challenger files complaint

• Challenger selects track based on how many and what type of claims are raised

• Fees are based on track 

• NAD sends an “opening letter” to the advertiser

• NAD participation is voluntary 

• If party chooses not to participate, the case may be referred to the FTC or other 
government entity for compliance 



Tracks
Fast-Track 

SWIFT

• Simple, single-
issue disputes 

• Does not 
require review 
of complex 
evidence 

• 20-day 
turnaround 

Standard Track

• More than one 
issue or 
evidence that 
requires 
lengthier 
review

• Decision within 
20 days of final 
meeting

Complex Track

• Complex 
substantiation 
or lots of claims

• More flexible 
schedule

• Decision within 
30 days of final 
meeting



The NAD Review Process: 
Investigation & Decision

• Two rounds of written briefing

• NAD meets with parties separately 

• No discovery 

• Advertiser may voluntarily + permanently discontinue claims

• Decisions may require modification or discontinuance of the claims



Legal Standard

• Messages Conveyed

• Reasonable consumer

• Consumer perception evidence 

• Advertisers must possess a “reasonable basis” for claims

• Burden of proof is on the advertiser

• Pfizer factors 



Outcomes and Appeals
National Advertising Review 

Board (NARB)

• Advertiser has right to appeal

• Challenger must show substantial 
likelihood of reversal

• Cross-appeals allowed

• Single round of briefing

• Inter partes hearing

Federal Trade Commission (FTC)

• NAD can refer case to FTC (or 
other entity) for non-participation 
or non-compliance

• 100% FTC follow-up rate

• FTC decides whether further 
enforcement is necessary

• FTC can ask advertiser to return to 
NAD
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Case Trends: Tracks



Case Trends: Industry



Case Trends: Claims



Case Example: #7341
Bubble Beauty 



Case Example: #7341
Bubble Beauty 

• Initiated by NAD 

• Came to attention through the Children’s Advertising Review Unit’s (CARU) monitoring program

• Advertising claims: 

• Bubble skincare has been tested on children ages 13 and under and has been found safe and effective 

• NAD’s Decision: 

• Product safety for children was supported

• Bubble Beauty provided Safe in Use (SIU) reports 

• Discontinuation of efficacy claims

• No studies testing efficacy on target age group



Case Example: #7410
Apple



Case Example: #7410
Apple

• Initiated by NAD

• Product: Apple Intelligence

• Claimed various AI features were available 

• Not available on iPhone 16 models at time they were made

• NAD’s Decision: claims were not supported at the time they 
were first made

• Recommendation to avoid conveying message that features are 
available when they are not

• But note that claims are truthful now



Case Example: #7373



Case Example: #7373
Kevin Hart

• Initiated by NAD 

• Concern regarding consumer awareness of Kevin Hart’s material connection with Fabletics 
and JPMorgan Chase Bank

• FTC’s Guides Concerning Use of Endorsements and Testimonials in Advertising 

• Material connections between the endorser and seller must be “clear and conspicuous” 

• Hart voluntarily modified his social media posts to be in compliance with the 
Endorsement Guidelines



Case Example: #7335
AT&T



Case Example: #7335
AT&T

• Initiated by T-Mobile (Competitor) 

• Advertising Claim: 

• “Epic Bad Golf Day” commercial communicates an unsupported message that Supplemental Coverage from 
Space (SCS) is available from AT&T

• Both parties concede that SCS coverage is not presently available, but is “in the works”

• Fast-Track SWIFT: 

• AT&T objected to this track arguing there were several issues, novel technology, and complex evidence 

•  NAD determined the challenge could proceed in SWIFT 

• NAD’s Decision: 

• Discontinue the commercial 

• An advertiser is responsible for all reasonable interpretations of its claims

• Even if the advertisement is humorous and fanciful, one could still assume SCS was available in remote locations 



Case Example: #7370
PIM Brands



Case Example: #7370
PIM Brands

• Initiated by General Mills 

• Advertising Claim: 

• Advertisement implied that competitive fruit flavored snacks are “worthless garbage” 
because they don’t contain whole fruit like PIM Brands’ Welch’s Fruit Snacks 

• Fast-Track SWIFT 

• PIM objected, but NAD determined that SWIFT was appropriate because it was a single 
issue without evaluation of complex evidence 

• NAD’s Decision:

• Discontinue, or alternatively, modify the advertisement to avoid conveying that 
competing fruit snacks are “worthless”



Case Example: #7448
VRBO



Case Example: #7448
VRBO

• Initiated by Airbnb (Competitor)

• Advertising Claim: 

• Advertisement implied that VRBO does not have hosts, and Airbnb always has hosts 
that cohabit with consumers during their stay

• NAD’s Decision: 

• Discontinue, or alternatively, modify the advertisement to avoid conveying the 
message that competitors have hosts that always cohabit with their guests 

• In the absence of consumer perception evidence, the NAD views the advertisement from a 
reasonable consumer’s perspective 

• The overall impression of the advertisement implied that Airbnb was not host-free was 
unfounded 



Case Example: #7302
Finish “Ultimate”



Case Example: #7305
Finish “Ultimate”

• Initiated by the Procter & Gamble Company (Competitor)

• Advertising Claims: 

• “Ultimate Clean”

• Message Conveyed by “Ultimate”

• Monadic – good performance

• Superiority – compared to other Finish products

• Superiority – compared to competitor products

• NAD’s Decision: 

• Modify advertisement to avoid conveying superiority to all other detergents

• Recommended that reference to “the toughest conditions” be discontinued in relation to 
stains that haven’t been tested with the product (ex: burnt-on stains)



Case Example: #7360
Pooph



Case Example: #7360
Pooph

• Initiated by Reckitt Benckiser  (Competitor)

• Advertising Claims: 

• Safety – sprayed in the mouth

• Superiority – “other sprays just cover up odors” 

• Odor elimination claims – instant, complete, and permanent 

• Stain elimination 

• Advertiser voluntarily discontinued references to “instant” elimination

• NAD’s Decision: 

• Discontinue odor and  stain elimination claims 

• Discontinue superiority claims comparing to other products

• Discontinue safety claims 

• “If it’s not Pooph, it stinks!” was mere puffery that does not require substantiation 



QUESTIONS?
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