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Jared I. Kagan is a counsel in Debevoise & Plimpton’s Intellectual Property Group and one of the
group’s leading advertising lawyers. He is the current co-editor of the treatise The Law of
Advertising, Marketing, and Promotion, and his practice includes litigation and counseling on
advertising, trademark, copyright, right of publicity and defamation matters, and he has litigated
cases in state and federal courts before the Trademark Trial and Appeal Board and before the
National Advertising Division of the BBB National Programs.

His recent representations include a victory before the U.S. Supreme Court in USPTO v.
Booking.com B.V., defending H&R Block on a motion for a preliminary injunction seeking to enjoin
allegedly false advertising, winning two successful motions to dismiss in a false advertising class
action lawsuit in Florida on behalf of Trajector Medical, defeating a preliminary injunction motion
for Grubhub (despite the magistrate judge’s recommendation that the motion be granted), and
obtaining a preliminary injunction for SocioMX against Socios.com. In 2024, he notched major
trial wins for Casa Azul in a trial in Houston and for Snap in a trial in California; he also played a
key role in a recent 10th Circuit win for Bank of America.

The Legal 500 US (2024), which has described him as “outstanding,” recognizes Mr. Kagan for his
trademark litigation work and names him as a “Rising Star” for advertising litigation. He is also
ranked as an “Up and Coming” attorney in Chambers USA (2025). The World Trademark Review
1000 (2025) ranks him in the bronze band, noting Mr. Kagan’s “excellent legal abilities and knack
for market surveys and experts.” Mr. Kagan also has been recognized by clients for his “wise
counsel and guidance” on trademark issues and for being “unflappable” in court.



Suzanne M.

BAKERBOTTS -

Hengl

PARTNER

30 Rockefeller Plaza

New York, New York 10112-4498
United States of America
+1.212.408.2522
+1.212.259.2522 fax
suzanne.hengl@BakerBotts.com

EDUCATION AND HONORS

J.D., Fordham University School of Law,
2006

Member, Fordham Law Review

Order of the Coif

Archibald R. Murray Public Service Award
magna cum laude

B.A., English, University of Virginia, 2000
Phi Beta Kappa

Golden Key National Honor Society
with honors

Recognized in the WTR 7000-The World's

Leading Trademark Professionals, 2017-
2024

BAKER BOTTS

Suzi is a hands-on practitioner who partners with clients to secure,
protect, promote, and defend their brands and creative works from
creation through litigation. Her practice focuses on trademark,
advertising and copyright litigation, prosecution, and counseling, and
also encompasses diligence investigations, drafting and negotiation of
IP and marketing agreements, advertising claims review, and counseling
concerning promotions. Suzi represents clients in trademark, copyright
and advertising litigation in federal courts and before the Trademark
Trial and Appeal Board and the National Advertising Division.

Suzi has represented clients in a number of different industries
including computer and consumer electronics, retail, apparel,
telecommunications, energy, financial services, entertainment, food and
beverage, leisure and hospitality, food packaging, facilities management
and architectural products.

Suzi is committed to her clients and to the community in which she
works and lives. She is the Chair of the New York office’s Pro Bono
Committee and has sat on the Steering Committee for the firms'
strategic collaboration with Official Black Wall Street (OBWS), an
organization with a membership of more than 5,500 Black-owned
businesses globally.

Suzi has been recognized in WTR 1000-The World's Leading Trademark
Professionals, 2017-2024, The Legal 500, 2022-2023, and has been
named a "New York Super Lawyer-Rising Star" (Thomson Reuters),
2014-2017. She was also a recipient of Her Justice's 2014 Commitment
to Justice Award.

EXPERIENCE

* Managing international and domestic trademark portfolios of
corporate entities in the food and beverage, medical products,
consumer electronics, food packaging, facilities management, and
architectural products industries, among others.
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Recognized as a New York Super Lawyer-

Rising Star (Thomson Reuters), 2014-
2017

Recipient of Her Justice's 2014
Commitment to Justice Award for
"Outstanding Legal Team"

COURT ADMISSIONS &
AFFILIATIONS

New York State Bar

United States District Courts for the
Southern and Eastern Districts of New
York

International Trademark Association,
Member, Brands and Sustainability
Committee

New York Intellectual Property Law
Association, Trademark Committee,
Former Member
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Drafting and negotiating licensing agreements, cross-marketing and
promotional content agreements, releases, sponsorship agreements,
and influencer agreements.

Providing day-to-day counseling to international beverage
manufacturer concerning claim substantiation and social media
practices to ensure compliance with applicable rules and regulations.

Conducting advertising review and clearance for nationwide clothing
retailer for all advertising and promotional campaigns, including
review of pricing claims, endorsements and testimonials, contests
and sweepstakes, and cause-related marketing efforts.

Representing photographic products company in gray market goods
litigation brought against multiple defendants, several of whom
entered consent judgments. The case as to the remaining
defendants settled favorably prior to trial.

Defending premier provider of computer technology and related
services in litigation involving claims of trademark infringement,
unfair competition and dilution. On the eve of trial, the case was
dismissed with prejudice.

Representing advertising and digital media agency in trademark
infringement action against content management company. Case
settled after the close of discovery on favorable terms to the client.

Defending manufacturer of dance apparel in case alleging trade
dress infringement, design patent infringement, unfair competition
and misappropriation regarding certain shoe designs. The case was
dismissed after reaching favorable settlement terms.

Representing photographic products company in gray market goods
litigation brought against multiple defendants, several of whom
entered consent judgments. The case as to the remaining
defendants settled favorably prior to trial.
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» Defending leading food and beverage company in trade dress and
design patent infringement litigation, a favorable settlement was
granted.

+ Defending big box retailer in trademark infringement, unfair
competition and dilution litigation concerning footwear designs, a
favorable settlement was granted.

* Representing premier provider of computer technology and related
services in litigation involving claims of trademark infringement,
unfair competition, dilution, copyright infringement and fraud
against multiple defendants. The case settled favorably before trial.

PUBLICATIONS, SPEECHES, AND PRESENTATIONS

+ Intellectual Property Report, August 2023

+ U.S. Copyright Office Provides Guidance on Protecting Al-Created
Works, Intellectual Property Update, March 2023

*« TechGC Global Summit 2021, November 2021

* End of an Era of '‘No Consequences' for 'Made in USA' Fraudsters, as
New FTC Labelling Rule Comes into Effect, Intellectual Property
Report, August 2021
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Zheng Wang, Esq.
BBB National Programs
New York, NY

Zheng Wang is an attorney with BBB National Programs’ National Advertising Division. He
joined the organization in 2020 and in his role, Mr. Wang resolves disputes over the truthfulness
and accuracy of national advertising campaigns, writing and publishing detailed decisions that
provide guidance and critical insights to the advertising industry. Prior to joining BBB National
Programs, Mr. Wang worked at Debevoise & Plimpton LLP, where he focused on trademark and
advertising litigation. He earned his BA from Johns Hopkins University and his JD from the
University of Chicago Law School.

BBB National Programs 1676 International Drive, Suite 550

bbbprograms.org McLean, VA 22102




Introduction to the National
Advertising Division (NAD)

Zheng Wang, Attorney, BBB National Programs
Jared I. Kagan, Counsel, Debevoise & Plimpton LLP
Suzanne M. Heng|, Partner, Baker Botts LLP

June 26, 2025



INTRODUCTION
TO NAD

Agenda

o =
) =
f =
o =

PROCESSES AND
PROCEDURES

[

CASE TRENDS
AND EXAMPLES

QUESTIONS?



4

©, The New Yor\lg‘fifiitell%\ual Propé‘i{ty
< V4 @ . g

r ez

INTRODUCTION




What is the NAD?

The National Advertising Division (NAD) of the BBB National Programs is an investigatory,
self-regulatory agency overseeing the truthfulness and accuracy of national advertising.

Mission: “"Expand the universe of advertising claims that are reviewed for truth and
transparency and provide guidance for future advertising.”

Key functions:
® Cost-effective, voluntary alternative to litigation
® Build consumer trust in advertising

® Support competition in the marketplace



Who can bring a claim?

Companies

Consumers

Non-governmental organizations
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What claims can be raised?

® “National Advertisement”

® "“any paid commercial message, in any medium (including
labeling), if it has the purpose of inducing a sale or other
commercial transaction or persuading the audience ofthe
value or usefulness of a company, product or service”

'Y National
& Programs

National Advertising
Division®

® Examples:

® Comparative Performance

® False/Misleading Advertising
® Product Description

Ingredient Content



PROCESSES & PROCEDURES
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NAD Lifecycle

7. FTC Referral 1

Complaint

6. Appeal 2. Opening Letter
to NARB from NAD

5. NAD

Decision 3. Briefing

& 4. Party ’
Meetings




The NAD Review Process: Initiation

Challenger files complaint

Challenger selects track based on how many and what type of claims are raised
® Fees are based on track

NAD sends an “opening letter” to the advertiser

NAD participation is voluntary

® If party chooses not to participate, the case may be referred to the FTC or other
government entity for compliance



Tracks

Fast-Track
SWIET Standard Track Complex Track

e Simple, single- e More than one e Complex
issue disputes issue or substantiation
e Does not evidence that or lots of claims
require review requires e More flexible
of complex lengthier schedule
evidence review e Decision within

e 20-day * Decision within 30 days of final
turnaround 20 days of final meeting
meeting




The NAD Review Process: |
Investigation & Decision

Two rounds of written briefing

NAD meets with parties separately

No discovery

Advertiser may voluntarily + permanently discontinue claims

Decisions may require modification or discontinuance of the claims



Legal Standard

® Messages Conveyed

® Reasonable consumer

® Consumer perception evidence
® Advertisers must possess a “reasonable basis” for claims
® Burden of proofis on the advertiser

® Pfizerfactors



Outcomes and Appeals

Federal Trade Commission (FTC)

National Advertising Review
Board (NARB)

e Advertiser has right to appeal e NAD can refer case to FTC (or

 Challenger must show substantial other entity) for non-participation
likelihood of reversal or non-compliance

° Cross_appea|5 allowed e 100% FTC fO”OW-Up rate

° S|ng|e round of brieﬁng e FTC decides whether further

enforcement is necessary

e FTC can ask advertiser to return to
NAD

e Inter partes hearing



CASE TRENDS & EXAMPLES
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YEARS

Case Trends: Tracks

Year-Over-Year Trends

NMumbers reflect closed cases each year.
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Cases by Industry

Excludes compliance matters, administratively closed
matters, and matters referred to the government.

Consumer Goods

Drugs/Heatthymeaitn aics [NETE
rooa & seversoe [T

wecommuncacons |

Case Trends: Industry

FDA Regulated Cases

A8% of all MAD cases

Cosmetics/Beauty Products/ Tolletries
Food & Beverage
Drugs/Healthy/Health Alds

Dietary Supplements

Infant Products

Healthy/Medical Devices




Case Trends: Claims

Closed Competitor Challenges

Cases Involving...

Ferformance
Comparative Performance
Health & Safety

Cisclosures

=

Product Description
Disparagement
Product Demonstrations

Efficacy

!4
o
Ln
-
b |

Ingredient Content




Case Example: #
Bubble Beauty




Case Example: #7341

Bubble Beauty

® Initiated by NAD
® Came to attention through the Children’s Advertising Review Unit’s (CARU) monitoring program

® Advertising claims:

® Bubble skincare has been tested on children ages 13 and under and has been found safe and effective

® NAD's Decision:

® Product safety for children was supported
® Bubble Beauty provided Safe in Use (SIU) reports

® Discontinuation of efficacy claims

® No studies testing efficacy on target age group



Case Example: #7410
Apple




Case Example: #7410
Apple

® Initiated by NAD
® Product: Apple Intelligence

® (Claimed various Al features were available

® Not available on iPhone 16 models at time they were made

® NAD's Decision: claims were not supported at the time they
were first made

® Recommendation to avoid conveying message that features are
available when they are not

® But note that claims are truthful now



Case Example: #
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Case Example: #7373

Kevin Hart

® Initiated by NAD

® Concern regarding consumer awareness of Kevin Hart’s material connection with Fabletics
and JPMorgan Chase Bank

® FTC's Guides Concerning Use of Endorsements and Testimonials in Advertising

® Material connections between the endorser and seller must be “clear and conspicuous”

® Hart voluntarily modified his social media posts to be in compliance with the
Endorsement Guidelines

“
-/, PMorganChase




Case Example:
AT&T
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Case Example: #7335

AT&T

Initiated by T-Mobile (Competitor)
Advertising Claim:

® “Epic Bad Golf Day” commercial communicates an unsupported message that Supplemental Coverage from
Space (SCS) is available from AT&T

® Both parties concede that SCS coverage is not presently available, but is “in the works”

Fast-Track SWIFT:

® AT&T objected to this track arguing there were several issues, novel technology, and complex evidence
® NAD determined the challenge could proceed in SWIFT

NAD’s Decision:

® Discontinue the commercial
® Anadvertiser is responsible for all reasonable interpretations of its claims

® Evenifthe advertisement is humorous and fanciful, one could still assume SCS was available in remote locations




NYIPEA

The New York{Intellectual Propérty Law Associafion

Case Example: #7370

PIM Brands



Case Example: #7370

PIM Brands

Initiated by General Mills
Advertising Claim:

® Advertisement implied that competitive fruit flavored snacks are “worthless garbage”
because they don’t contain whole fruit like PIM Brands’ Welch’s Fruit Snacks

Fast-Track SWIFT

® PIM objected, but NAD determined that SWIFT was appropriate because it was a single
issue without evaluation of complex evidence

NAD’s Decision:

® Discontinue, or alternatively, modify the advertisement to avoid conveying that
competing fruit snacks are “worthless”
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Case Example: #7448

VRBO



Case Example: #7448

VRBO

® Initiated by Airbnb (Competitor)

® Advertising Claim:

® Advertisement implied that VRBO does not have hosts, and Airbnb always has hosts
that cohabit with consumers during their stay

® NAD’s Decision:

® Discontinue, or alternatively, modify the advertisement to avoid conveying the
message that competitors have hosts that always cohabit with their guests

® Inthe absence of consumer perception evidence, the NAD views the advertisement from a

reasonable consumer’s perspective

The overall impression of the advertisement implied that Airbnb was not host-free was
unfounded



NYIPVA

The New YorlIntellectual I’ropefty Law Associafion

Case Example: #7302

Finish “Ultimate”



Case Example: #7305

Finish “Ultimate”

Initiated by the Procter & Gamble Company (Competitor)

Advertising Claims:

® “Ultimate Clean”

Message Conveyed by “Ultimate”
® Monadic —good performance
® Superiority — compared to other Finish products

® Superiority — compared to competitor products

NAD’s Decision:

® Modify advertisement to avoid conveying superiority to all other detergents

® Recommended that reference to “the toughest conditions” be discontinued in relation to
stains that haven’t been tested with the product (ex: burnt-on stains)




Case Example: #7360

Pooph




Case Example: #7360

Pooph

Initiated by Reckitt Benckiser (Competitor)

Advertising Claims:
® Safety —sprayed in the mouth

® Superiority — “other sprays just cover up odors”
P Y prays ]
® Odor elimination claims —instant, complete, and permanent

® Stain elimination
Advertiser voluntarily discontinued references to “instant” elimination
NAD's Decision:

® Discontinue odor and stain elimination claims
® Discontinue superiority claims comparing to other products
® Discontinue safety claims

® “Ifit's not Pooph, it stinks!” was mere puffery that does not require substantiation




QUESTIONS?




AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§254.7

(b) It is deceptive for an Industry
Member to offer or confer an academic,
professional, or occupational degree, if
the award of such degree has not been
Approved by the appropriate State edu-
cational agency or Accredited by a na-
tionally recognized accrediting agency,
unless it clearly and conspicuously dis-
closes, in all advertising and pro-
motional materials that contain a ref-
erence to such degree, that its award
has not been Approved or Accredited
by such an agency.

(¢) It is deceptive for an Industry
Member to offer or confer a high school
diploma unless the program of instruc-
tion to which it pertains is substan-
tially equivalent to that offered by a
resident secondary school, and unless
the student is informed, by a clear and
conspicuous disclosure in writing prior
to enrollment, that the Industry Mem-
ber cannot guarantee or otherwise con-
trol the recognition that will be ac-
corded the diploma by institutions of
higher education, other schools, or pro-
spective employers, and that such rec-
ognition is a matter solely within the
discretion of those entities.

[78 FR 68991, Nov. 18, 2013]

§254.7 Deceptive sales practices.

(a) It is deceptive for an Industry
Member to use advertisements or pro-
motional materials that misrepresent,
directly or indirectly, expressly or by
implication, that employment is being
offered or that a talent hunt or contest
is being conducted. For example, cap-
tions such as, ‘“Men/women wanted to
train for * * * »’ ““Help Wanted,” ‘“‘Em-
ployment,” ‘‘Business Opportunities,”’
and words or terms of similar import,
may falsely convey that employment is
being offered and therefore should be
avoided.

(b) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, the
total cost of the program of instruction
and the school’s refund policy if the
student does not complete the program
of instruction.

(c) It is deceptive for an Industry
Member to fail to disclose to a prospec-
tive student, prior to enrollment, all
requirements for successfully com-
pleting the course or program of in-
struction and the circumstances that

16 CFR Ch. | (1-1-24 Edition)

would constitute grounds for termi-
nating the student’s enrollment prior
to completion of the program of in-
struction.

[78 FR 68991, Nov. 18, 2013]

PART 255—GUIDES CONCERNING
USE OF ENDORSEMENTS AND
TESTIMONIALS IN ADVERTISING

Sec.

255.0 Purpose and definitions.

255.1 General considerations.

255.2 Consumer endorsements.

255.3 Expert endorsements.

255.4 Endorsements by organizations.
2556.5 Disclosure of material connections.
2556.6 Endorsements directed to children.

AUTHORITY: 38 Stat. 717, as amended; 15
U.S.C. 41-58.

SOURCE: 88 FR 48102, July 26, 2023, unless
otherwise noted.

§255.0 Purpose and definitions.

(a) The Guides in this part represent
administrative interpretations of laws
enforced by the Federal Trade Commis-
sion for the guidance of the public in
conducting its affairs in conformity
with legal requirements. Specifically,
the Guides address the application of
section 5 of the FTC Act, 15 U.S.C. 45,
to the wuse of endorsements and
testimonials in advertising. The Guides
provide the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
these Guides may result in corrective
action by the Commission under sec-
tion b if, after investigation, the Com-
mission has reason to believe that the
practices fall within the scope of con-
duct declared unlawful by the statute.
The Guides set forth the general prin-
ciples that the Commission will use in
evaluating endorsements and
testimonials, together with examples
illustrating the application of those
principles. The examples in each sec-
tion apply the principles of that sec-
tion to particular factual scenarios but
do not address every possible issue that
the facts or principles might implicate.
Nor do the Guides purport to cover
every possible use of endorsements in
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Federal Trade Commission

advertising.! Whether a particular en-
dorsement or testimonial is deceptive
will depend on the specific factual cir-
cumstances of the advertisement at
issue.

(b) For purposes of this part, an ‘‘en-
dorsement’” means any advertising,
marketing, or promotional message for
a product that consumers are likely to
believe reflects the opinions, beliefs,
findings, or experiences of a party
other than the sponsoring advertiser,
even if the views expressed by that
party are identical to those of the
sponsoring advertiser. Verbal state-
ments, tags in social media posts, dem-
onstrations, depictions of the name,
signature, likeness or other identifying
personal characteristics of an indi-
vidual, and the name or seal of an orga-
nization can be endorsements. The
party whose opinions, beliefs, findings,
or experience the message appears to
reflect will be called the ‘‘endorser”
and could be or appear to be an indi-
vidual, group, or institution.

(c) The Commission intends to treat
endorsements and testimonials identi-
cally in the context of its enforcement
of the Federal Trade Commission Act
and for purposes of this part. The term
endorsements is therefore generally
used hereinafter to cover both terms
and situations.

(d) For purposes of this part, the
term ‘‘product” includes any product,
service, brand, company, or industry.

(e) For purposes of this part, an ‘‘ex-
pert’” is an individual, group, or insti-
tution possessing, as a result of experi-
ence, study, or training, knowledge of a
particular subject, which knowledge is
superior to what ordinary individuals
generally acquire.

(f) For purposes of this part, ‘‘clear
and conspicuous’ means that a disclo-
sure is difficult to miss (i.e., easily no-
ticeable) and easily understandable by
ordinary consumers. If a communica-
tion’s representation necessitating a
disclosure is made through visual
means, the disclosure should be made

1Staff business guidance applying section 5
of the FTC Act to endorsements and
testimonials in advertising is available on
the FTC website. Such staff guidance ad-
dresses details not covered in these Guides
and is updated periodically but is not ap-
proved by or binding upon the Commission.

§255.0

in at least the communication’s visual
portion; if the representation is made
through audible means, the disclosure
should be made in at least the commu-
nication’s audible portion; and if the
representation is made through both
visual and audible means, the disclo-
sure should be made in the communica-
tion’s visual and audible portions. A
disclosure presented simultaneously in
both the visual and audible portions of
a communication is more likely to be
clear and conspicuous. A visual disclo-
sure, by its size, contrast, location, the
length of time it appears, and other
characteristics, should stand out from
any accompanying text or other visual
elements so that it is easily noticed,
read, and understood. An audible dis-
closure should be delivered in a vol-
ume, speed, and cadence sufficient for
ordinary consumers to easily hear and
understand it. In any communication
using an interactive electronic me-
dium, such as social media or the inter-
net, the disclosure should be unavoid-
able. The disclosure should not be con-
tradicted or mitigated by, or incon-
sistent with, anything else in the com-
munication. When an endorsement tar-
gets a specific audience, such as older
adults, “‘ordinary consumers” includes
members of that group.

(g) Examples:

(1) Example 1. A film critic’s review of
a movie is excerpted in an advertise-
ment placed by the film’s producer.
The critic’s review is not an endorse-
ment, but when the excerpt from the
review is used in the producer’s adver-
tisement, the excerpt becomes an en-
dorsement. Readers would view it as a
statement of the critic’s own opinions
and not those of the producer. If the
excerpt alters or quotes from the text
of the review in a way that does not
fairly reflect its substance, the adver-
tisement would be deceptive because it
distorts the endorser’s opinion. (See
§255.1(b))

(2) Example 2. A television commer-
cial depicts two unidentified shoppers
in a supermarket buying a laundry de-
tergent. One comments to the other
how clean the advertised brand makes
the shopper’s clothes. The other shop-
per then replies, ‘I will try it because
I have not been fully satisfied with my
own brand.” This obviously fictional
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dramatization would not be an endorse-
ment.

(3) Example 3. In an advertisement for
a pain remedy, an announcer unfa-
miliar to consumers except as a
spokesperson for the advertising drug
company praises the drug’s ability to
deliver fast and lasting pain relief. The
spokesperson does not purport to speak
from personal experience, nor on the
basis of their own opinions, but rather
in the place of and on behalf of the
drug company. The announcer’s state-
ments would not be considered an en-
dorsement.

(4) Example 4. A manufacturer of
automobile tires hires a well-known
professional automobile racing driver
to deliver its advertising message in
television commercials. In these com-
mercials, the driver speaks of the
smooth ride, strength, and long life of
the tires. Many consumers are likely to
believe this message reflects the driv-
er’s personal views, even if the driver
does not say so, because consumers rec-
ognize the speaker primarily as a rac-
ing driver and not merely as a product
spokesperson. Accordingly, many con-
sumers would likely believe the driver
would not speak for an automotive
product without actually believing in
the product and having personal
knowledge sufficient to form the be-
liefs expressed. The likely attribution
of these beliefs to the driver makes
this message an endorsement under the
Guides.

() Example 5. (i) A television adver-
tisement for a brand of golf balls in-
cludes a video of a prominent and well-
recognized professional golfer prac-
ticing numerous drives off the tee. The
video would be an endorsement even
though the golfer makes no verbal
statement in the advertisement.

(ii) The golfer is also hired to post
the video to their social media ac-
count. The paid post is an endorsement
if viewers can readily identify the golf
ball brand, either because it is appar-
ent from the video or because it is
tagged or otherwise mentioned in the
post.

(6) Example 6. (i) An infomercial for a
home fitness system is hosted by a
well-known actor. During the info-
mercial, the actor demonstrates the
machine and states, ‘““This is the most

16 CFR Ch. | (1-1-24 Edition)

effective and easy-to-use home exercise
machine that I have ever tried.”” Even
if the actor is reading from a script,
the statement would be an endorse-
ment, because consumers are likely to
believe it reflects the actor’s personal
views.

(ii) Assume that, rather than speak-
ing about their experience with or
opinion of the machine, the actor says
that the machine was designed by exer-
cise physiologists at a leading univer-
sity, that it isolates each of five major
muscle groups, and that it is meant to
be used for fifteen minutes a day. After
demonstrating various exercises using
the machine, the actor finally says how
much the machine costs and how to
order it. As the actor does not say or
do anything during the infomercial
that would lead viewers to believe that
the actor is expressing their own views
about the machine, there is no endorse-
ment.

(T) Example 7. (i) A consumer who reg-
ularly purchases a particular brand of
dog food decides one day to purchase a
new, more expensive brand made by the
same manufacturer with their own
money. The purchaser posts to their
social media account that the change
in diet has made their dog’s fur notice-
ably softer and shinier, and that in
their opinion, the new dog food defi-
nitely is worth the extra money. Be-
cause the consumer has no connection
to the manufacturer beyond being an
ordinary purchaser, their message can-
not be attributed to the manufacturer
and the post would not be deemed an
endorsement under the Guides. The
same would be true if the purchaser
writes a consumer product review on
an independent review website. But, if
the consumer submits the review to
the review section of the manufactur-
er’s website and the manufacturer
chooses to highlight the review on the
homepage of its website, then the re-
view as featured is an endorsement
even though there is no connection be-
tween the consumer and the manufac-
turer.

(ii) Assume that rather than pur-
chase the dog food with their own
money, the consumer receives it for
free because the store routinely tracks
purchases and the dog food manufac-
turer arranged for the store to provide
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a coupon for a free trial bag of its new
brand to all purchasers of its existing
brand. The manufacturer does not ask
coupon recipients for product reviews
and recipients likely would not assume
that the manufacturer expects them to
post reviews. The consumer’s post
would not be deemed an endorsement
under the Guides because this unsolic-
ited review cannot be attributed to the
manufacturer.

(iii) Assume now that the consumer
joins a marketing program under
which participants agree to periodi-
cally receive free products from var-
ious manufacturers and write reviews
of them. If the consumer receives a free
bag of the new dog food through this
program, their positive review would
be considered an endorsement under
the Guides because of their connection
to the manufacturer through the mar-
keting program.

(iv) Assume that the consumer is the
owner of a ‘‘dog influencer’ (a dog with
a social media account and a large
number of followers). If the manufac-
turer sends the consumer coupons for a
yvear’s worth of dog food and asks the
consumer to feature the brand in their
dog’s social media feed, any resulting
posts that feature the brand would be
considered endorsements even though
the owner could have chosen not to en-
dorse the product.

(8) Example 8. A college student, who
has earned a reputation as an excellent
video game player, live streams their
game play. The developer of a new
video game pays the student to play
and live stream its new game. The stu-
dent plays the game and appears to
enjoy it. Even though the college stu-
dent does not expressly recommend the
game, the game play is considered an
endorsement because the apparent en-
joyment is implicitly a recommenda-
tion.

9) Example 9. (i) An influencer who is
paid to endorse a vitamin product in
their social media posts discloses their
connection to the product’s manufac-
turer only on the profile pages of their
social media accounts. The disclosure
is not clear and conspicuous because
people seeing their paid posts could
easily miss the disclosure.

(ii) Assume now that the influencer
discloses their connection to the manu-
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facturer but that, in order to see the
disclosures, consumers have to click on
a link in the posts labeled simply
“more.” If the endorsement is visible
without having to click on the link la-
beled ‘“‘more,”” but the disclosure is not
visible without doing so, then the dis-
closure is not unavoidable and thus is
not clear and conspicuous.

(iii) Assume now that the influencer
relies solely upon a social media plat-
form’s built-in disclosure tool for one
of these posts. The disclosure appears
in small white text, it is set against
the light background of the image that
the influencer posted, it competes with
unrelated text that the influencer su-
perimposed on the image, and the post
appears for only five seconds. The dis-
closure is easy to miss and thus not
clear and conspicuous.

(10) Example 10. A television adver-
tisement promotes a smartphone app
that purportedly halts cognitive de-
cline. The ad presents multiple en-
dorsements by older senior citizens
who are represented as actual con-
sumers who used the app. The adver-
tisement discloses via both audio and
visual means that the persons featured
are actors. Because the advertisement
is targeted at older consumers, wheth-
er the disclosure is clear and con-
spicuous will be evaluated from the
perspective of older consumers, includ-
ing those with diminished auditory,
visual, or cognitive processing abili-
ties.

(11) Example 11. (i) A social media ad-
vertisement promoting a cholesterol-
lowering product features a
testimonialist who says by how much
their serum cholesterol went down.
The claimed reduction greatly exceeds
what is typically experienced by users
of the product and a disclosure of typ-
ical results is required. The marketer
has been able to identify from omnline
data collection individuals with high
cholesterol levels who speak a par-
ticular foreign language and are unable
to understand English. It microtargets
a foreign-language version of the ad to
them, disclosing users’ typical results
only in English. The adequacy of the
disclosure will be evaluated from the
perspective of the microtargeted indi-
viduals, and the disclosure must be in
the same language as the ad.
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(ii) Assume now that the ad has a dis-
closure that is clear and conspicuous
when viewed on a computer browser
but that it is not clear and conspicuous
when the ad is rendered on a
smartphone. Because some consumers
will view the ad on their smartphones,
the disclosure is inadequate.

(12) Example 12. An exterminator pur-
chases fake negative reviews of com-
peting exterminators. A paid or other-
wise incentivized negative statement
about a competitor’s service is not an
endorsement, as that term is used in
the Guides. Nevertheless, such state-
ments, e.g., a paid negative review of a
competing product, can be deceptive in
violation of section 5. (See
§255.2.(e)(4)(v) regarding the purchase
of a fake positive review for a product.)
Fake positive reviews that are used to

promote a product are ‘‘endorse-
ments.”’
(13) Example 13. A motivational

speaker buys fake social media fol-
lowers to impress potential clients.
The use by endorsers of fake indicators
of social media influence, such as fake
social media followers, is not itself an
endorsement issue. The Commission
notes, however, that it is a deceptive
practice for users of social media plat-
forms to purchase or create indicators
of social media influence and then use
them to misrepresent such influence to
potential clients, purchasers, investors,
partners, or employees or to anyone
else for a commercial purpose. It is
also a deceptive practice to sell or dis-
tribute such indicators to such users.

§255.1 General considerations.

(a) Endorsements must reflect the
honest opinions, findings, beliefs, or ex-
perience of the endorser. Furthermore,
an endorsement may not convey any
express or implied representation that
would be deceptive if made directly by
the advertiser. (See §255.2(a) and (b) re-
garding substantiation of representa-
tions conveyed by consumer endorse-
ments.)

(b) An advertisement need not
present an endorser’s message in the
exact words of the endorser unless the
advertisement represents that it is pre-
senting the endorser’s exact words,
such as through the use of quotation
marks. However, the endorsement may
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not be presented out of context or re-
worded so as to distort in any way the
endorser’s opinion or experience with
the product. An advertiser may use an
endorsement of an expert or celebrity
only so long as it has good reason to
believe that the endorser continues to
subscribe to the views presented. An
advertiser may satisfy this obligation
by securing the endorser’s views at rea-
sonable intervals where reasonableness
will be determined by such factors as
new information about the perform-
ance or effectiveness of the product, a
material alteration in the product,
changes in the performance of competi-
tors’ products, and the advertiser’s
contract commitments.

(c) When the advertisement rep-
resents that the endorser uses the en-
dorsed product, the endorser must have
been a bona fide user of it at the time
the endorsement was given. Addition-
ally, the advertiser may continue to
run the advertisement only so long as
it has good reason to believe that the
endorser remains a bona fide user of
the product. (See paragraph (b) of this
section regarding the ‘‘good reason to
believe’ requirement.)

(d) Advertisers are subject to liabil-
ity for misleading or unsubstantiated
statements made through endorse-
ments or for failing to disclose unex-
pected material connections between
themselves and their endorsers. (See
§255.5.) An advertiser may be liable for
a deceptive endorsement even when the
endorser is not liable. Advertisers
should:

(1) Provide guidance to their endors-
ers on the need to ensure that their
statements are not misleading and to
disclose unexpected material connec-
tions;

(2) Monitor their endorsers’ compli-
ance; and

(3) Take action sufficient to remedy
non-compliance and prevent future
non-compliance. While not a safe har-
bor, good faith and effective guidance,
monitoring, and remedial action should
reduce the incidence of deceptive
claims and reduce an advertiser’s odds
of facing a Commission enforcement
action.

(e) Endorsers may be liable for state-
ments made in the course of their en-
dorsements, such as when an endorser

208



Federal Trade Commission

makes a representation that the en-
dorser knows or should know to be de-
ceptive, including when an endorser
falsely represents that they personally
used a product. Also, an endorser who
is not an expert may be liable for mis-
leading or unsubstantiated representa-
tions regarding a product’s perform-
ance or effectiveness, such as when the
representations are inconsistent with
the endorser’s personal experience or
were not made or approved by the ad-
vertiser and go beyond the scope of the
endorser’s personal experience. (For
the responsibilities of an endorser who
is an expert, see §255.3.) Endorsers may
also be liable for failing to disclose un-
expected material connections between
themselves and an advertiser, such as
when an endorser creates and dissemi-
nates endorsements without such dis-
closures.

(f) Advertising agencies, public rela-
tions firms, review brokers, reputation
management companies, and other
similar intermediaries may be liable
for their roles in creating or dissemi-
nating endorsements containing rep-
resentations that they know or should
know are deceptive. They may also be
liable for their roles with respect to en-
dorsements that fail to disclose unex-
pected material connections, whether
by disseminating advertisements with-
out necessary disclosures or by hiring
and directing endorsers who fail to
make necessary disclosures.

(g) The use of an endorsement with
the image or likeness of a person other
than the actual endorser is deceptive if
it misrepresents a material attribute of
the endorser.

(h) Examples:

(1) Example 1. (i) A building con-
tractor states in an advertisement dis-
seminated by a paint manufacturer, ‘I
use XYZ exterior house paint because
of its remarkable quick drying prop-
erties and durability.” This endorse-
ment must comply with the pertinent
requirements of §255.3. Subsequently,
the advertiser reformulates its paint to
enable it to cover exterior surfaces
with only one coat. Prior to continued
use of the contractor’s endorsement,
the advertiser must contact the con-
tractor in order to determine whether
the contractor would continue to use
the paint as reformulated and to sub-
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scribe to the views presented pre-
viously.

(ii) Assume that, before the reformu-
lation, the contractor had posted an
endorsement of the paint to their so-
cial media account. Even if the con-
tractor would not use or recommend
the reformulated paint, there is no ob-
ligation for the contractor or the man-
ufacturer to modify or delete a historic
post containing the endorsement as
long as the date of that post is clear
and conspicuous to viewers. If the con-
tractor reposts or the advertiser shares
the contractor’s original endorsement
after the reformulation, consumers
would expect that the contractor holds
the views expressed in the original post
with respect to the reformulated prod-
uct and the advertiser would need to
confirm that with the contractor.

(2) Example 2. In a radio advertise-
ment played during commercial
breaks, a well-known DJ talks about
how much they enjoy making coffee
with a particular coffee maker in the
morning. The DJ’s comments likely
communicate that they regularly use
the coffee maker. If, instead, they used
it only during a demonstration by its
manufacturer, the ad would be decep-
tive.

(3) Example 3. (i) A dermatologist is a
paid advisor to a pharmaceutical com-
pany and is asked by the company to
post about its products on their profes-
sional social media account. The der-
matologist posts that the company’s
newest acne treatment product is
“‘clinically proven’” to work. Before
giving the endorsement, the der-
matologist received a write-up of the
clinical study in question, which indi-
cates flaws in the design and conduct
of the study that are so serious that
they preclude any conclusions about
the efficacy of the product. Given their
medical expertise, the dermatologist
should have recognized the study’s
flaws and is subject to liability for
their false statements made in the ad-
vertisement. The advertiser is also lia-
ble for the misrepresentation made
through the endorsement. (See §255.3
regarding the product evaluation that
an expert endorser must conduct.)
Even if the study was sufficient to es-
tablish the product’s proven efficacy,
the pharmaceutical company and the
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dermatologist are both potentially lia-
ble if the endorser fails to disclose
their relationship to the company. (See
§255.5 regarding the disclosure of unex-
pected material connections.)

(ii) Assume that the expert had asked
the pharmaceutical company for the
evidence supporting its claims and
there were no apparent design or exe-
cution flaws in the study shown to the
expert, but that the pharmaceutical
company had withheld a larger and
better controlled, non-published pro-
prietary study of the acne treatment
that failed to find any statistically sig-
nificant improvement in acne. The ex-
pert’s ‘‘clinically proven’” to work
claim would be deceptive and the com-
pany would be liable for the claim, but
because the dermatologist did not have
a reason to know that the claim was
deceptive, the expert would not be lia-
ble.

(4) Example 4. A well-known celebrity
appears in an infomercial for a hot air
roaster that purportedly cooks a chick-
en perfectly in twenty minutes. During
the shooting of the infomercial, the ce-
lebrity watches five attempts to cook
chickens using the roaster. In each at-
tempt, the chicken is undercooked
after twenty minutes and requires
forty-five minutes of cooking time. In
the commercial, the celebrity places an
uncooked chicken in the roaster. The
celebrity then takes from a second
roaster what appears to be a perfectly
cooked chicken, tastes the chicken,
and says that if you want perfect
chicken every time, in just twenty
minutes, this is the product you need.
A significant percentage of consumers
are likely to believe the statement rep-
resents the celebrity’s own view and
experience even though the celebrity is
reading from a script. Because the ce-
lebrity knows that their statement is
untrue, the endorser is subject to li-
ability. The advertiser is also liable for
misrepresentations made through the
endorsement.

(5) Example 5. A skin care products
advertiser hires an influencer to pro-
mote its products on the influencer’s
social media account. The advertiser
requests that the influencer try a new
body lotion and post a video review of
it. The advertiser does not provide the
influencer with any materials stating
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that the lotion cures skin conditions
and the influencer does not ask the ad-
vertiser if it does. However, believing
that the lotion cleared up their ec-
zema, the influencer says in their re-
view, ““This lotion cures eczema. All of
my followers suffering from eczema
should use it.”” The influencer, who did
not limit their statements to their per-
sonal experience using the product and
did not have a reasonable basis for
their claim that the lotion cures ec-
zema, is subject to liability for the
misleading or unsubstantiated rep-
resentation in the endorsement. If the
advertiser lacked adequate substan-
tiation for the implied claims that the
lotion cures eczema, it would be liable
regardless of the liability of the en-
dorser. The influencer and the adver-
tiser may also be liable if the
influencer fails to disclose clearly and
conspicuously being paid for the en-
dorsement. (See §2b55.5.) In order to
limit its potential liability, the adver-
tiser should provide guidance to its
influencers concerning the need to en-
sure that statements they make are
truthful and substantiated and the
need to disclose unexpected material
connections and take other steps to
discourage or prevent non-compliance.
The advertiser should also monitor its
influencers’ compliance and take steps
necessary to remove and halt the con-
tinued publication of deceptive rep-
resentations when they are discovered
and to ensure the disclosure of unex-
pected material connections. (See para-
graph (d) of this section and §255.5.)

(6) Example 6. (i) The website for an
acne treatment features accurate
testimonials of users who say that the
product improved their acne quickly
and with no side effects. Instead of
using images of the actual endorsers,
the website accompanies the
testimonials with stock photos the ad-
vertiser purchased of individuals with
near perfect skin. The images mis-
represent the improvements to the en-
dorsers’ complexions.

(ii) The same website also sells QRS
Weight-Loss shakes and features a
truthful testimonial from an individual
who says, “I lost 50 pounds by just
drinking the shakes.” Instead of ac-
companying the testimonial with a pic-
ture of the actual endorser, who went
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from 300 pounds to 250 pounds, the
website shows a picture of an indi-
vidual who appears to weigh about 100
pounds. By suggesting that QRS
Weight-Loss shakes caused the en-
dorser to lose one-third of their origi-
nal body weight (going from 150 pounds
to 100 pounds), the image misrepresents
the product’s effectiveness. Even if it is
accompanied by a picture of the actual
endorser, the testimonial could still
communicate a deceptive typicality
claim.

(7) Example 7. A learn-to-read pro-
gram disseminates a sponsored social
media post by a parent saying that the
program helped their child learn to
read. The picture accompanying the
post is not of the endorser and their
child. The testimonial is from the par-
ent of a T-year-old, but the post shows
an image of a child who appears to be
only 4 years old. By suggesting that
the program taught a 4-year-old to
read, the image misrepresents the ef-
fectiveness of the program.

§255.2 Consumer endorsements.

(a) An advertisement employing en-
dorsements by one or more consumers
about the performance of an advertised
product will be interpreted as rep-
resenting that the product is effective
for the purpose depicted in the adver-
tisement. Therefore, the advertiser
must possess and rely upon adequate
substantiation, including, when appro-
priate, competent and reliable sci-
entific evidence, to support express and
implied claims made through endorse-
ments in the same manner the adver-
tiser would be required to do if it had
made the representation directly, i.e.,
without using endorsements. Consumer
endorsements themselves are not com-
petent and reliable scientific evidence.

(b) An advertisement containing an
endorsement relating the experience of
one or more consumers on a central or
key attribute of the product will likely
be interpreted as representing that the
endorser’s experience is representative
of what consumers will generally
achieve with the advertised product in
actual, albeit variable, conditions of
use. Therefore, an advertiser should
possess and rely upon adequate sub-
stantiation for this representation. If
the advertiser does not have substan-
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tiation that the endorser’s experience
is representative of what consumers
will generally achieve, the advertise-
ment should clearly and conspicuously
disclose the generally expected per-
formance in the depicted cir-
cumstances, and the advertiser must
possess and rely on adequate substan-
tiation for that representation. The
disclosure of the generally expected
performance should be presented in a
manner that does not itself misrepre-
sent what consumers can expect. To be
effective, such disclosure must alter
the net impression of the advertise-
ment so that it is not misleading.

(c) Advertisements presenting en-
dorsements by what are represented,
expressly or by implication, to be ‘‘ac-
tual consumers’ should utilize actual
consumers in both the audio and video,
or clearly and conspicuously disclose
that the persons in such advertise-
ments are not actual consumers of the
advertised product.

(d) In procuring, suppressing, boost-
ing, organizing, publishing, upvoting,
downvoting, reporting, or editing con-
sumer reviews of their products, adver-
tisers should not take actions that
have the effect of distorting or other-
wise misrepresenting what consumers
think of their products, regardless of
whether the reviews are considered en-
dorsements under the Guides.

(e) Examples:

(1) Example 1. (i) A web page for a
baldness treatment consists entirely of
testimonials from satisfied customers
who say that after using the product,
they had amazing hair growth and
their hair is as thick and strong as it
was when they were teenagers. The ad-
vertiser must have competent and reli-
able scientific evidence that its prod-
uct is effective in producing new hair
growth.

(ii) The web page will also likely
communicate that the endorsers’ expe-
riences are representative of what new
users of the product can generally ex-
pect. Therefore, even if the advertiser
includes a disclaimer such as, ‘‘Notice:
These testimonials do not prove our
product works. You should not expect
to have similar results,” the ad is like-
ly to be deceptive unless the advertiser
has adequate substantiation that new
users typically will experience results
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similar to those experienced by the
testimonialists.

(2) Example 2. (i) An advertisement
disseminated by a company that sells
heat pumps presents endorsements
from three individuals who state that
after installing the company’s heat
pump in their homes, their monthly
utility bills went down by $100, $125,
and $150, respectively. The ad will like-
ly be interpreted as conveying that
such savings are representative of what
consumers who buy the heat pump can
generally expect. The advertiser does
not have substantiation for that rep-
resentation because, in fact, fewer than
20% of purchasers will save $100 or
more. A disclosure such as, ‘‘Results
not typical” or ‘‘These testimonials
are based on the experiences of a few
people and you are not likely to have
similar results’ is insufficient to pre-
vent this ad from being deceptive be-
cause consumers will still interpret the
ad as conveying that the specified sav-
ings are representative of what con-
sumers can generally expect.

(A) In another context, the Commis-
sion tested the communication of ad-
vertisements containing testimonials
that clearly and prominently disclosed
either ‘‘Results not typical’ or the
stronger ‘‘These testimonials are based
on the experiences of a few people and
you are not likely to have similar re-
sults.” Neither disclosure adequately
reduced the communication that the
experiences depicted are generally rep-
resentative. Based upon this research,
the Commission believes that similar
disclaimers regarding the limited ap-
plicability of an endorser’s experience
to what consumers may generally ex-
pect to achieve are unlikely to be effec-
tive. Although the Commission would
have the burden of proof in a law en-
forcement action, the Commission
notes that an advertiser possessing re-
liable empirical testing demonstrating
that the net impression of its adver-
tisement with such a disclaimer is non-
deceptive will avoid the risk of the ini-
tiation of such an action in the first in-
stance.

(B) The advertiser should clearly and
conspicuously disclose the generally
expected savings and have adequate
substantiation that homeowners can
achieve those results. There are mul-
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tiple ways that such a disclosure could
be phrased, e.g., ‘‘the average home-
owner saves $35 per month,” ‘‘the typ-
ical family saves $50 per month during
cold months and $20 per month in
warm months,”” or ‘“‘most families save
10% on their utility bills.”

(ii) Disclosures like those in this Ex-
ample 2, specifically paragraph
(e)(2)(1)(B) of this section, could still be
misleading, however, if they only apply
to limited circumstances that are not
described in the advertisement. For ex-
ample, if the advertisement does not
limit its claims by geography, it would
be misleading if the disclosure of ex-
pected results in a nationally dissemi-
nated advertisement was based on the
experiences of customers in a southern
climate and the experiences of those
customers was much better than could
be expected by heat pump users in a
northern climate.

(3) Example 3. An advertisement for a
cholesterol-lowering product features
individuals who claim that their serum
cholesterol went down by 120 points
and 130 points, respectively; the ad
does not mention the endorsers having
made any lifestyle changes. A well-con-
ducted clinical study shows that the
product reduces the cholesterol levels
of individuals with elevated cholesterol
by an average of 15% and the advertise-
ment clearly and conspicuously dis-
closes this fact. Despite the presence of
this disclosure, the advertisement
would be deceptive if the advertiser
does not have competent and reliable
scientific evidence that the product
can produce the specific results
claimed by the endorsers (i.e., a 130-
point drop in serum cholesterol with-
out any lifestyle changes).

(4) Example 4. (i) An advertisement
for a weight-loss product features an
endorsement by a formerly obese per-
son who says, ‘“Every day, I drank 2
QRS Weight-Loss shakes, ate only raw
vegetables, and exercised vigorously
for six hours at the gym. By the end of
six months, I had gone from 250 pounds
to 140 pounds.” The advertisement ac-
curately describes the endorser’s expe-
rience, and such a result is within the
range that would be generally experi-
enced by an extremely overweight indi-
vidual who consumed QRS Weight-Loss
shakes, only ate raw vegetables, and
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exercised as the endorser did. Because
the endorser clearly describes the lim-
ited and truly exceptional cir-
cumstances under which they achieved
the claimed results, the ad is not likely
to convey that consumers who weigh
substantially less or use QRS Weight-
Loss under less extreme circumstances
will lose 110 pounds in six months. If
the advertisement simply says that the
endorser lost 110 pounds in six months
using QRS Weight-Loss together with
diet and exercise, however, this de-
scription would not adequately alert
consumers to the truly remarkable cir-
cumstances leading to the endorser’s
weight loss. The advertiser must have
substantiation, however, for any per-
formance claims conveyed by the en-
dorsement (e.g., that QRS Weight-Loss
is an effective weight-loss product and
that the endorser’s weight loss was not
caused solely by their dietary restric-
tions and exercise regimen).

(ii) If, in the alternative, the adver-
tisement simply features ‘‘before’” and
‘“‘after” pictures of a woman who says,
“I lost 50 pounds in 6 months with QRS
Weight-Loss,” the ad is likely to con-
vey that the endorser’s experience is
representative of what consumers will
generally achieve. Therefore, if con-
sumers cannot generally expect to
achieve such results, the ad would be
deceptive. Instead, the ad should clear-
ly and conspicuously disclose what
they can expect to lose in the depicted
circumstances (e.g., ‘‘women who use
QRS Weight-Loss for six months typi-
cally lose 15 pounds’). A disclosure
such as ‘‘Average weight loss is 1-2
pounds per week’ is inadequate be-
cause it does not effectively commu-
nicate the expected weight loss over six
months. Furthermore, that disclosure
likely implies that weight loss con-
tinues at that rate over six months,
which would not be true if, for exam-
ple, the average weekly weight loss
over six months is .57 pounds.

(iii) If the ad features the same pic-
tures but the testimonialist simply
says, “‘I lost 50 pounds with QRS
Weight-Loss,” and QRS Weight-Loss
users generally do not lose 50 pounds,
the ad should disclose what results
they do generally achieve (e.g.,
“women who use QRS Weight-Loss lose
15 pounds on average’). A disclosure
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such as ‘‘most women who use QRS
Weight-Loss lose between 10 and 50
pounds’ is inadequate because the
range specified is so broad that it does
not sufficiently communicate what
users can generally expect.

(iv) Assume that a QRS Weight-Loss
advertisement contains a disclosure of
generally expected results that is based
upon the mean weight loss of users. If
the mean is substantially affected by
outliers, then the disclosure would be
misleading. For example, if the mean
weight loss is 15 pounds, but the me-
dian weight loss is 8 pounds, it would
be misleading to say that the average
weight loss was 15 pounds. In such
cases, the disclosure’s use of median
weight loss instead could help avoid de-
ception, e.g., ‘“most users 1lose 8
pounds’ or ‘‘the typical user loses 8
pounds.”’

(v) Assume that QRS Weight-Loss’s
manufacturer procured a fake con-
sumer review, reading ‘I lost 50 pounds
with QRS Weight-Loss,” and had it
published on a third-party review
website. This endorsement is deceptive
because it was not written by a bona
fide user of the product (see §255.1(c))
and because it does not reflect the hon-
est opinions, findings, beliefs, or expe-
rience of the endorser (see §255.1(a)).
Moreover, the manufacturer would
need competent and reliable scientific
evidence that QRS Weight-Loss is ca-
pable of causing 50-pound weight loss.

(vi) Assume that QRS Weight-Loss is
a diet and exercise program and a per-
son appearing in a QRS Weight-Loss ad
says, ‘I lost 50 pounds in 6 months with
QRS Weight-Loss.” Very few QRS
Weight-Loss users lose 50 pounds in 6
months and the ad truthfully discloses,
“The typical weight loss of QRS
Weight-Loss users who stick with the
program for 6 months is 35 pounds.” In
fact, only one-fifth of those who start
the QRS Weight-Loss program stick
with it for 6 months. The disclosure is
inadequate because it does not commu-
nicate what the typical outcome is for
users who start the program. In other
words, even with the disclosure, the ad
does not communicate what people who
join the QRS Weight-Loss program can
generally expect.

(vii) Assume that QRS Weight-Loss’s
manufacturer forwards reviews for its
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product to a third-party vreview
website. If it forwards only favorable
reviews or omits unfavorable reviews,
it is engaging in a misleading practice.

(5) Example 5. An advertisement pre-
sents the results of a poll of consumers
who have used the advertiser’s cake
mixes as well as their own recipes. The
results purport to show that the major-
ity believed that their families could
not tell the difference between the ad-
vertised mix and their own cakes baked
from scratch. Many of the consumers
are pictured in the advertisement
along with relevant, quoted portions of
their statements endorsing the prod-
uct. This use of the results of a poll or
survey of consumers represents that
this is the typical result that ordinary
consumers can expect from the adver-
tiser’s cake mix.

(6) Example 6. An advertisement ap-
pears to show a ‘‘hidden camera’’ situa-
tion in a crowded cafeteria at breakfast
time. A spokesperson for the advertiser
asks a series of patrons of the cafeteria
for their spontaneous, honest opinions
of the advertiser’s recently introduced
breakfast cereal. Even though none of
the patrons is specifically identified
during the advertisement, the net im-
pression conveyed to consumers may
well be that these are actual cus-
tomers. If actors have been employed,
this fact should be clearly and con-
spicuously disclosed.

(7) Example 7. (i) An advertisement
for a recently released motion picture
shows three individuals coming out of
a theater, each of whom gives a posi-
tive statement about the movie. These
individuals are actual consumers ex-
pressing their personal views about the
movie. The advertiser does not need to
have substantiation that their views
are representative of the opinions that
most consumers will have about the
movie. Because the consumers’ state-
ments would be understood to be the
subjective opinions of only three peo-
ple, this advertisement is not likely to
convey a typicality message.

(ii) If the motion picture studio had
approached these individuals outside
the theater and offered them free tick-
ets if they would talk about the movie
on camera afterwards or post about it
on social media, that arrangement
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should be clearly and conspicuously
disclosed. (See §255.5.)

(8) Example 8. (i) A camping goods re-
tailer’s website has various product
pages. Each product page provides con-
sumers with the opportunity to review
the product and rate it on a five-star
scale. Each such page displays the
product’s average star rating and a
breakdown of the number of reviews
with each star rating, followed by indi-
vidual consumers’ reviews and ratings.
As such, the website is representing
that it is providing an accurate reflec-
tion of the views of the purchasers who
submitted product reviews to the
website. If the retailer chose to sup-
press or otherwise not publish any re-
views with fewer than four stars or re-
views that contain mnegative senti-
ments, the product pages would be mis-
leading as to purchasers’ actual opin-
ions of the products.

(ii) If the retailer chose not to post
reviews containing profanity, that
would not be unfair or deceptive even if
reviews containing profanity tend to be
negative reviews. However, it would be
misleading if the retailer blocked nega-
tive reviews containing profanity, but
posted positive reviews containing pro-
fanity. It would be acceptable for the
retailer to have a policy against post-
ing reviews unrelated to the product at
issue or related services, for example
reviews complaining about the owner’s
policy positions. But it would be mis-
leading if the retailer chose to filter re-
views based on other factors that are
only a pretext for filtering them based
on negativity. Sellers are not required
to display customer reviews that con-
tain unlawful, harassing, abusive, ob-
scene, vulgar, or sexually explicit con-
tent; the personal information or like-
ness of another person; content that is
inappropriate with respect to race, gen-
der, sexuality, or ethnicity; or reviews
that the seller reasonably believes are
fake, so long as the criteria for with-
holding reviews are applied uniformly
to all reviews submitted. Neither are
sellers required to display reviews that
are unrelated to their products or serv-
ices. A particular seller’s customer
service, delivery, returns, and ex-
changes are related to its products and
services.
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(iii) Assume now that each product
page starts with a glowing five-star re-
view that is labeled as ‘‘the most help-
ful review.” Labeling the review as the
most helpful suggests it was voted
most helpful by consumers visiting the
website. If the initial review on each
such page was selected by the retailer
and was not selected as the most help-
ful review by other consumers, labeling
it as the most helpful would be decep-
tive.

9) Example 9. A manufacturer offers
to pay genuine purchasers $20 each to
write positive reviews of its products
on third-party review websites. Such
reviews are deceptive even if the pay-
ment is disclosed because their positive
nature is required by, rather than
being merely influenced by, the pay-
ment. If, however, the manufacturer
did not require the reviews to be posi-
tive and the reviewers understood that
there were no negative consequences
from writing negative reviews, a clear
and conspicuous disclosure of the ma-
terial connection would be appropriate.
(See Example 6).

(10) Example 10. (i) In an attempt to
coerce them to delete their reviews, a
manufacturer threatens consumers
who post negative reviews of its prod-
ucts to third-party review websites,
with physical threats, with the disclo-
sure of embarrassing information, with
baseless lawsuits (such as actions for
defamation that challenge truthful
speech or matters of opinion), or with
lawsuits it actually does not intend to
file. Such threats amount to an unfair
or deceptive practice because other
consumers would likely be deprived of
information relevant to their decision
to purchase or use the products, or be
misled as to purchasers’ actual opin-
ions of the product.2

(ii) Assume now that one of the
third-party review websites has a re-
porting mechanism that allows busi-
nesses to flag suspected fake reviews.
The manufacturer routinely flags nega-
tive reviews of its products as fake
without a reasonable basis for believ-
ing that they actually are fake, result-

2The Consumer Review Fairness Act
makes it illegal for companies to include
standardized contract provisions that threat-
en or penalize people for posting honest re-
views. 15 U.S.C. 45b.
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ing in truthful reviews being removed
from the website. This misuse of the
reporting option is an unfair or decep-
tive practice.

(11) Example 11. A marketer contacts
recent online, mail-order, and in-store
purchasers of its products and asks
them to provide feedback to the mar-
keter. The marketer then invites pur-
chasers who give very positive feed-
back to post online reviews of the prod-
ucts on third-party websites. Less
pleased and unhappy purchasers are
simply thanked for their feedback.
Such a practice may be an unfair or de-
ceptive practice if it results in the
posted reviews Dbeing substantially
more positive than if the marketer had
not engaged in the practice. If, in the
alternative, the marketer had simply
invited all recent purchasers to provide
feedback on third-party websites, the
solicitation would not have been unfair
or deceptive, even if it had expressed
its hope for positive reviews.

§255.3 Expert endorsements.

(a) Whenever an advertisement rep-
resents, expressly or by implication,
that the endorser is an expert with re-
spect to the endorsement message,
then the endorser’s qualifications must
in fact give the endorser the expertise
that the endorser is represented as pos-
sessing with respect to the endorse-
ment.

(b) Although an expert may, in en-
dorsing a product, take into account
factors not within the endorser’s exper-
tise (such as taste or price), the en-
dorsement must be supported by an ac-
tual exercise of the expertise that the
expert is represented as possessing in
evaluating product features or charac-
teristics which are relevant to an ordi-
nary consumer’s use of or experience
with the product. This evaluation must
have included an examination or test-
ing of the product at least as extensive
as someone with the same degree of
represented expertise would normally
need to conduct in order to support the
conclusions presented in the endorse-
ment. To the extent that the advertise-
ment implies that the endorsement was
based upon a comparison to another
product or other products, such com-
parison must have been included in the
expert’s evaluation; and as a result of
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such comparison, the expert must have
concluded that, with respect to those
features on which the endorser is rep-
resented to be an expert and which are
relevant and available to an ordinary
consumer, the endorsed product is at
least equal overall to the competitors’
products. Moreover, where the net im-
pression created by the endorsement is
that the advertised product is superior
to other products with respect to any
such feature or features, then the ex-
pert must in fact have found such supe-
riority. (See §255.1(e) regarding the li-
ability of endorsers.)

(c) Examples:

(1) Example 1. An endorsement of a
particular automobile by one described
as an ‘‘engineer’ implies that the en-
dorser’s professional training and expe-
rience are such that the endorser is
well acquainted with the design and
performance of automobiles. If the en-
dorser’s field is, for example, chemical
engineering, the endorsement would be
deceptive.

(2) Example 2. An endorser of a hear-
ing aid is simply referred to as a doctor
during the course of an advertisement.
The ad likely implies that the endorser
has expertise in the area of hearing, as
would be the case if the endorser is a
medical doctor with substantial experi-
ence in audiology or a non-medical
doctor with a Ph.D. or Au.D. in audi-
ology. A doctor without substantial ex-
perience in the area of hearing might
be able to endorse the product if the
advertisement clearly and conspicu-
ously discloses the nature and limits of
the endorser’s expertise.

(3) Example 3. A manufacturer of
automobile parts advertises that its
products are approved by the ‘“‘Amer-
ican Institute of Science.” From its
name, consumers would infer that the
“American Institute of Science’ is a
bona fide independent testing organiza-
tion with expertise in judging auto-
mobile parts and that, as such, it
would not approve any automobile part
without first testing its performance
by means of valid scientific methods. If
the American Institute of Science is
not such a bona fide independent test-
ing organization (e.g., if it was estab-
lished and operated by an automotive
parts manufacturer), the endorsement
would be deceptive. Even if the Amer-
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ican Institute of Science is an inde-
pendent bona fide expert testing orga-
nization, the endorsement may never-
theless be deceptive unless the Insti-
tute has conducted valid scientific
tests of the advertised products and the
test results support the endorsement
message.

(4) Example 4. A manufacturer of a
non-prescription drug product rep-
resents that its product has been se-
lected over competing products by a
large metropolitan hospital. The hos-
pital has selected the product because
the manufacturer, unlike its competi-
tors, has packaged each dose of the
product separately. This package form
is not generally available to the public.
Under the circumstances, the endorse-
ment would be deceptive because the
basis for the hospital’s choice—conven-
ience of packaging—is neither relevant
nor available to consumers, and the
basis for the hospital’s decision is not
disclosed to consumers.

(5) Example 5. A person who is identi-
fied as the president of a commercial
“home cleaning service’” states in a
television advertisement for a par-
ticular brand of cleanser that the serv-
ice uses that brand instead of its lead-
ing competitors because of its perform-
ance. Because cleaning services exten-
sively use cleansers in the course of
their business, the ad likely conveys
that the president has knowledge supe-
rior to that of ordinary consumers. Ac-
cordingly, the president’s statement
will be deemed to be an expert endorse-
ment. The service must, of course, ac-
tually use the endorsed cleanser. In ad-
dition, because the advertisement im-
plies that the cleaning service has ex-
perience with a reasonable number of
leading competitors’ brands available
to consumers, the service must, in fact,
have such experience, and have deter-
mined, based on its expertise, that the
endorsed product’s cleaning ability is
at least equal (or superior, if such is
the net impression conveyed by the ad-
vertisement) to that of the leading
competitors’ products available to con-
sumers. Because in this example the
cleaning service’s president makes no
mention that the endorsed cleanser
was ‘‘chosen,” ‘‘selected,” or otherwise
evaluated in side-by-side comparisons
against its competitors, it is sufficient
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if the service has relied solely upon its
accumulated experience in evaluating
cleansers without having performed
side-by-side or scientific comparisons.
(6) Example 6. A medical doctor states
in an advertisement for a drug that the
product will safely allow consumers to
lower their cholesterol by 50 points. If
the materials the doctor reviewed were
merely letters from satisfied con-
sumers or the results of a rodent study,
the endorsement would likely be decep-
tive because those materials are not
the type of scientific evidence that
others with the represented degree of
expertise would consider adequate to
support this conclusion about the prod-
uct’s safety and efficacy. Under such
circumstances, both the advertiser and
the doctor would be liable for the doc-

tor’s misleading representation. (See
§255.1(d) and (e)).
§255.4 Endorsements by organiza-

tions.

(a) Endorsements by organizations,
especially expert ones, are viewed as
representing the judgment of a group
whose collective experience exceeds
that of any individual member, and
whose judgments are generally free of
the sort of subjective factors that vary
from individual to individual. There-
fore, an organization’s endorsement
must be reached by a process sufficient
to ensure that the endorsement fairly
reflects the collective judgment of the
organization. Moreover, if an organiza-
tion is represented as being expert,
then, in conjunction with a proper ex-
ercise of its expertise in evaluating the
product under §255.3, it must utilize an
expert or experts recognized as such by
the organization or standards pre-
viously adopted by the organization
and suitable for judging the relevant
merits of such products. (See §255.1(e)
regarding the liability of endorsers.)

(b) Examples:

(1) Example 1. A mattress manufac-
turer advertises that its product is en-
dorsed by a chiropractic association.
Because the association would be re-
garded as expert with respect to judg-
ing mattresses, its endorsement must
be supported by an evaluation by an
expert or experts recognized as such by
the organization, or by compliance
with standards previously adopted by
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the organization and aimed at meas-
uring the performance of mattresses in
general and not designed with the
unique features of the advertised mat-
tress in mind.

(2) Example 2. A trampoline manufac-
turer sets up and operates what ap-
pears to be a trampoline review website
operated by an independent trampoline
institute. The site reviews the manu-
facturer’s trampolines, as well as those
of competing manufacturers. Because
the website falsely appears to be inde-
pendent, it is deceptive. (See §255.5.)

(3) Example 3. (i) A third-party com-
pany operates a wireless headphone re-
view website that provides rankings of
different manufacturers’ wireless head-
phones from most recommended to
least recommended. The website oper-
ator accepts money from manufactur-
ers in exchange for higher rankings of
their products. Regardless of whether
the website makes express claims of
objectivity or independence, such paid-
for rankings are deceptive and the
website operator is liable for the decep-
tion. A headphone manufacturer who
pays for a higher ranking on the
website may also be held liable for the
deception. A disclosure that the
website operator receives payments
from headphone manufacturers would
be inadequate because the payments
actually determine the headphones’
relative rankings. If, however, the re-
view website does not take payments
for higher rankings, but receives pay-
ments from some of the headphone
manufacturers, such as for affiliate
link referrals, it should clearly and
conspicuously disclose that it receives
such payments. (See §255.5(k)(11))

(ii) Assume that the headphone re-
view website operator uses a ranking
methodology that results in higher
rankings for products whose sellers
have a relationship to the operator be-
cause of those relationships. The use of
such a methodology is also misleading.

§255.5 Disclosure of material connec-
tions.

(a) When there exists a connection
between the endorser and the seller of
the advertised product that might ma-
terially affect the weight or credibility
of the endorsement, and that connec-
tion is not reasonably expected by the
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audience, such connection must be dis-
closed clearly and conspicuously. Ma-
terial connections can include a busi-
ness, family, or personal relationship.
They can include monetary payment or
the provision of free or discounted
products (including products unrelated
to the endorsed product) to an en-
dorser, regardless of whether the adver-
tiser requires an endorsement in re-
turn. Material connections can also in-
clude other benefits to the endorser,
such as early access to a product or the
possibility of being paid, of winning a
prize, or of appearing on television or
in other media promotions. Some con-
nections may be immaterial because
they are too insignificant to affect the
weight or credibility given to endorse-
ments. A material connection needs to
be disclosed when a significant minor-
ity of the audience for an endorsement
does not understand or expect the con-
nection. A disclosure of a material con-
nection does not require the complete
details of the connection, but it must
clearly communicate the nature of the
connection sufficiently for consumers
to evaluate its significance.

(b) Examples:

(1) Example 1. A drug company com-
missions research on its product by an
outside organization. The drug com-
pany determines the overall subject of
the research (e.g., to test the efficacy
of a newly developed product) and pays
a substantial share of the expenses of
the research project, but the research
organization determines the protocol
for the study and is responsible for con-
ducting it. A subsequent advertisement
by the drug company mentions the re-
search results as the “‘findings’’ of that
research organization. Although the
design and conduct of the research
project are controlled by the outside
research organization, the weight con-
sumers place on the reported results
could be materially affected by know-
ing that the advertiser had funded the
project. Therefore, the advertiser’s
payment of expenses to the research
organization should be disclosed in the
advertisement.

(2) Example 2. A film star endorses a
particular food product in a television
commercial. The endorsement regards
only points of taste and individual
preference. This endorsement must, of
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course, comply with §255.1; but, regard-
less of whether the star’s compensation
for the commercial is a $1 million cash
payment or a royalty for each product
sold by the advertiser during the next
year, no disclosure is required because
such payments likely are ordinarily ex-
pected by viewers.

(3) Example 3. (i) During an appear-
ance by a well-known professional ten-
nis player on a television talk show,
the host comments that the past few
months have been the best of the play-
er’s career and during this time the
player has risen to their highest level
ever in the rankings. The player re-
sponds by attributing that improve-
ment to seeing the ball better ever
since having laser vision correction
surgery at a specific identified clinic.
The athlete continues talking about
the ease of the procedure, the kindness
of the clinic’s doctors, the short recov-
ery time, and now being able to engage
in a variety of activities without glass-
es, including driving at night. The ath-
lete does not disclose having a contrac-
tual relationship with the clinic that
includes payment for speaking publicly
about the surgery. Consumers might
not realize that a celebrity discussing a
medical procedure in a television inter-
view has been paid for doing so, and
knowledge of such payments would
likely affect the weight or credibility
consumers give to the celebrity’s en-
dorsement. Without a clear and con-
spicuous disclosure during the inter-
view that the athlete has been engaged
as a spokesperson for the clinic, this
endorsement is likely to be deceptive.
A disclosure during the show’s closing
credits would not be clear and con-
spicuous. Furthermore, if consumers
are likely to take away from the inter-
view that the athlete’s experience is
typical of those who undergo the same
procedure at the clinic, the advertiser
must have substantiation for that
claim.

(ii) Assume that the tennis player in-
stead touts the results of the surgery—
mentioning the clinic by name—in the
player’s social media post. Consumers
might not realize that the athlete is a
paid endorser, and because that infor-
mation might affect the weight con-
sumers give to the tennis player’s en-
dorsement, the relationship with the
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clinic should be disclosed—regardless
of whether the clinic paid the athlete
for that particular post. It should be
disclosed even if the relationship in-
volves no payments but only the tennis
player getting the laser correction sur-
gery for free or at a significantly re-
duced cost.

(iii)(A) Assume that the clinic
reposts the tennis player’s social media
post to its own social media account
and that the player’s original post ei-
ther—

(I) Did not have a clear and con-
spicuous disclosure, or

(2) Had such a disclosure that does
not appear clearly and conspicuously
in the repost.

(B) Given the nature of the endorse-
ment (i.e., a personally created state-
ment from the tennis player’s social
media account), the viewing audience
of the clinic’s social media account
would likely reasonably not expect the
tennis player to be compensated. The
clinic should clearly and conspicuously
disclose its relationship to the athlete
in its repost.

(iv) Assume that during the appear-
ance on the television talk show, the
tennis player is wearing clothes bear-
ing the insignia of an athletic wear
company with which the athlete also
has an endorsement contract. Although
this contract requires wearing the
company’s clothes not only on the
court but also in public appearances,
when possible, the athlete does not
mention the clothes or the company
during the appearance on the show. No
disclosure is required because no rep-
resentation is being made about the
clothes in this context.

(4) Example 4. (i) A television ad for
an anti-snoring product features a phy-
sician who says, ‘I have seen dozens of
products come on the market over the
yvears, and in my opinion, this is the
best ever.” Consumers would expect
the physician to be reasonably com-
pensated for appearing in the ad. Con-
sumers are unlikely, however, to ex-
pect that an expert endorser like the
physician receives a percentage of
gross product sales or owns part of the
company, and either of these facts
would likely materially affect the
credibility that consumers attach to
the endorsement. Accordingly, the ad-
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vertisement should clearly and con-
spicuously disclose such a connection
between the company and the physi-
cian.

(ii) Assume that the physician is in-
stead paid to post about the product on
social media. In that context, con-
sumers might not expect that the phy-
sician was compensated and might be
more likely than in a television ad to
expect that the physician is expressing
an independent, professional opinion.
Accordingly, the post should clearly
and conspicuously disclose the doctor’s
connection with the company.

(5) Example 5. (i) In a television ad-
vertisement, an actual patron of a res-
taurant, who is neither known to the
public nor presented as an expert, is
shown seated at the counter. The diner
is asked for a ‘‘spontaneous’ opinion of
a new food product served in the res-
taurant. Assume, first, that the adver-
tiser had posted a sign on the door of
the restaurant informing all who en-
tered that day that patrons would be
interviewed by the advertiser as part of
its television promotion of its new
“meat-alternative’” burger. A patron
seeing such a sign might be more in-
clined to give a positive review of that
item in order to appear on television.
The advertisement should thus clearly
and conspicuously inform viewers that
the patrons on screen knew in advance
that they might appear in a television
advertisement because that informa-
tion may materially affect the weight
or credibility of the endorsement.

(ii) Assume, in the alternative, that
the advertiser had not posted the sign
and that patrons asked for their opin-
ions about the burger did not know or
have reason to believe until after their
response that they were being recorded
for use in an advertisement. No disclo-
sure is required here, even if patrons
were also told, after the interview, that
they would be paid for allowing the use
of their opinions in advertising.

(6) Example 6. (i) An infomercial pro-
ducer wants to include consumer en-
dorsements in an infomercial for an
automotive additive product not yet on
the market. The producer’s staff se-
lects several people who work as ‘‘ex-
tras’ in commercials and asks them to
use the product and report back, tell-
ing them that they will be paid a small
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amount if selected to endorse the prod-
uct in the infomercial. Viewers would
not expect that these ‘‘consumer en-
dorsers” are actors who used the prod-
uct in the hope of appearing in the
commercial and receiving compensa-
tion. Because the advertisement fails
to disclose these facts, it is deceptive.

(ii) Assume that the additive’s mar-
keter wants to have more consumer re-
views appear on its retail website,
which sells a variety of its automotive
products. The marketer recruits ordi-
nary consumers to get a free product
(e.g., a set of jumper cables or a port-
able air compressor for car tires) and a
$30 payment in exchange for posting a
consumer review of the free product on
the marketer’s website. The marketer
makes clear and the reviewers under-
stand that they are free to write nega-
tive reviews and that there are no neg-
ative consequences of doing so. Any re-
sulting review that fails to clearly and
conspicuously disclose the incentives
provided to that reviewer is likely de-
ceptive. When the resulting reviews
must be positive or reviewers believe
they might face negative consequences
from posting negative reviews, a dis-
closure would be insufficient. (See
§§256b6.2(d) and (e)(9).) Even if adequate
disclosures appear in each incentivized
review, the practice could still be de-
ceptive if the solicited reviews contain
star ratings that are included in an av-
erage star rating for the product and
including the incentivized reviews ma-
terially increases that average star
rating. If such a material increase oc-
curs, the marketer likely would need
to provide a clear and conspicuous dis-
closure to people who see the average
star rating.

(T Example 7. A woodworking
influencer posts on-demand videos of
various projects. A tool manufacturer
sends the influencer an expensive full-
size lathe in the hope that the
influencer would post about it. The
woodworker uses the lathe for several
products and comments favorably
about it in videos. If a significant mi-
nority of viewers are likely unaware
that the influencer received the lathe
free of charge, the woodworker should
clearly and conspicuously disclose re-
ceiving it for free, a fact that could af-
fect the credibility that viewers attach
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to the endorsements. The manufac-
turer should advise the woodworker at
the time it provides the lathe that this
connection should be disclosed, and it
should have reasonable procedures in
place to monitor the influencer’s post-
ings for compliance and follow those
procedures. (See §255.1(d).)

(8) Example 8. An online community
has a section dedicated to discussions
of robotic products. Community mem-
bers ask and answer questions and oth-
erwise exchange information and opin-
ions about robotic products and devel-
opments. Unbeknownst to this commu-
nity, an employee of a leading home
robot manufacturer has been posting
messages on the discussion board pro-
moting the manufacturer’s new prod-
uct. Knowledge of this poster’s employ-
ment likely would affect the weight or
credibility of the endorsements. There-
fore, the poster should clearly and con-
spicuously disclose their relationship
to the manufacturer. To limit its own
liability for such posts, the employer
should engage in appropriate training
of employees. To the extent that the
employer has directed such endorse-
ments or otherwise has reason to know
about them, it should also be moni-
toring them and taking other steps to
ensure compliance. (See §255.1(d).) The
disclosure requirements in this exam-
ple would apply equally to employees
posting their own reviews of the prod-
uct on retail websites or review plat-
forms.

(9) Example 9. A college student signs
up to be part of a program in which
points are awarded each time a partici-
pant posts on social media about a par-
ticular advertiser’s products. Partici-
pants can then exchange their points
for prizes, such as concert tickets or
electronics. These incentives would
materially affect the weight or credi-
bility of the college student’s endorse-
ments. They should be clearly and con-
spicuously disclosed, and the advertiser
should take steps to ensure that these
disclosures are being provided.

(10) Example 10. Great Paper Company
sells photocopy paper with packaging
that has a seal of approval from the No
Chlorine Products Association, a non-
profit third-party association. Great
Paper Company paid the No Chlorine
Products Association a reasonable fee
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for the evaluation of its product and its
manufacturing process. Consumers
would reasonably expect that market-
ers have to pay for this kind of certifi-
cation. Therefore, there is no unex-
pected material connection between
the company and the association, and
the use of the seal without disclosure
of the fee paid to the association would
not be deceptive.

(11) Example 11. A coffee lover creates
a blog that reviews coffee makers. The
blogger writes the content independ-
ently of the marketers of the coffee
makers but includes affiliate links to
websites on which consumers can buy
these products from their marketers.
Whenever a consumer clicks on such a
link and buys the product, the blogger
receives a portion of the sale. Because
knowledge of this compensation could
affect the weight or credibility site
visitors give to the blogger’s reviews,
the reviews should clearly and con-
spicuously disclose the compensation.

(12) Example 12. (i) Near the beginning
of a podcast, the host reads what is ob-
viously a commercial for a product.
Even without a statement identifying
the advertiser as a sponsor, listeners
would likely still expect that the
podcaster was compensated, so there is
no need for a disclosure of payment for
the commercial. Depending upon the
language of the commercial, however,
the audience may believe that the host
is expressing their own views in the
commercial, in which case the host
would need to hold the views expressed.
(See §255.0(b).)

(ii) Assume that the host also men-
tions the product in a social media
post. The fact that the host did not
have to make a disclosure in the
podcast has no bearing on whether
there has to be a disclosure in the so-
cial media post.

(13) Example 13. An app developer
gives a consumer a game app to review.
The consumer clearly and conspicu-
ously discloses in the review that they
were given the app, which normally
costs 99 cents, for free. That disclosure
suggests that the consumer did not re-
ceive anything else for the review. If
the app developer also gave the con-
sumer $50 for the review, the mere dis-
closure that the app was free would be
inadequate.

§259.1

(14) Example 14. Speed Ways, an inter-
net Service Provider, advertises that it
has the ‘“‘Fastest ISP Service’ as deter-
mined by the ‘“Data Speed Testing
Company.” If Speed Ways commis-
sioned and paid for the analysis of its
and competing services, it should
clearly and conspicuously disclose its
relationship to the testing company be-
cause the relationship would likely be
material to consumers in evaluating
the claim. If the ‘‘Data Speed Testing
Company’ is not a bona fide inde-
pendent testing organization with ex-
pertise in judging ISP speeds or it did
not conduct valid tests that supported
the endorsement message, the endorse-
ment would also be deceptive. (See
§255.3(c)(3)).

§255.6 Endorsements directed to chil-
dren.

Endorsements in advertisements ad-
dressed to children may be of special
concern because of the character of the
audience. Practices that would not or-
dinarily be questioned in advertise-
ments addressed to adults might be
questioned in such cases.

PART 259—GUIDE CONCERNING
FUEL ECONOMY ADVERTISING
FOR NEW AUTOMOBILES

Sec.

259.1 Purpose.

259.2 Definitions.

259.3 Qualifications and disclosures.

2569.4 Advertising guidance.
AUTHORITY: 15 U.S.C. 41-58.

SOURCE: 82 FR 43687, Sept. 19, 2017, unless
otherwise noted.

§259.1 Purpose.

The Guide in this part contains ad-
ministrative interpretations of laws
enforced by the Federal Trade Commis-
sion. Specifically, the Guide addresses
the application of Section 5 of the FTC
Act (156 U.S.C. 45) to the use of fuel
economy information in advertising for
new automobiles. This guidance pro-
vides the basis for voluntary compli-
ance with the law by advertisers and
endorsers. Practices inconsistent with
this Guide may result in corrective ac-
tion by the Commission under Section
5 if, after investigation, the Commis-
sion has reason to believe that the
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